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Florida and Washington state,1 while on opposite ends of the continental United States, unite on one point — they 
are among the few states in our nation that do not require the appointment of attorneys for children in dependency 
and termination proceedings.2  
 
Why would this be cause for concern? First, Florida leads the nation in the number of child deaths from abuse or 
neglect after the Florida Department of Children and Families has intervened in the family’s life.3 Second, with the 
aid of the media, public sentiment is shifting. Children in the dependency system have been humanized. Some 
tragic, high-profile cases of child neglect and death4 have shocked and captured the public’s conscience, raising 
questions regarding the state’s role as parens patriae and the efficiency of the Department of Children and Families 
and the Guardian ad Litem Program. These questions have prompted a candid discussion about the current state of 
the Florida dependency system and potential solutions to the identified problems. The children in the dependency 
system are no longer “their kids” or “those kids” but “our kids” and, thus, “our concern.”5 
 
Child advocacy groups have already begun analyzing Florida’s system to identify areas for growth. First Star, a 
public charity with a mission of protecting the rights of dependent children, released three reports in 2007, 2009, and 
2012 that evaluated the dependency systems and practices of each state.6 Florida scored an “F” all three times, 
primarily for failing to implement a legislative framework that requires attorneys for children.7 The appointment of 
an attorney ad litem to represent a child’s legal interests in dependency proceedings is discretionary in Florida.8 In 
contrast, states that scored an “A+” over the years, including Massachusetts and Connecticut, have legislation 
mandating children in the dependency system have independent legal representation.9 First Star’s report has been 
criticized for not focusing on outcomes, but rather on simply whether the systems provide an attorney for children.10 
However, First Star’s Report Card Program specifically compares, lauds, and critiques positive and negative 
practices of each state and has firmly concluded that client-directed legal representation provides the best outcomes 
for children.11 Child advocates have used this and similar reports to advocate for a revision of F.S. Ch. 39, or 
Florida’s rules of procedure to require the appointment of an attorney for children in all dependency cases.  
 
Past Legislation, Opposing Arguments, and a Step Forward 
In 2010, the Florida Senate proposed legislation that mandated attorneys for some categories of children in 
dependency proceedings, but the bill failed in committee.12 Although it is unclear why the bill failed, opponents of 
mandating attorneys for children have argued a lack of resources to achieve this goal. They assert that there will be a 
duplication of services and that the existence of the Guardian ad Litem Program, which represents a child’s best 
interests and will be explored in the sections below, negates the need for the appointment of an attorney ad litem in a 
dependency case.13 They have also expressed concern about any negative impact new legislation may have on 
funding the Guardian ad Litem Program, which they hold is the preferable system.14  
 
The Florida Supreme Court Steering Committee on Families and Children in the Court, charged with overseeing 
issues relevant to Florida’s Unified Family Courts, did not adopt a position on the proposed legislation in 2010, but 
its 2008–2010 report recommended tracking the issue.15 Since 2010, the issue has expanded beyond Tallahassee and 
created a statewide phenomenon, invoking debate within every segment of the Florida dependency system, which 
has led to a reevaluation of the necessity and value of all parties in the dependency courtroom, including an 
assessment of any federal or state requirements for a guardian ad litem or attorney ad litem.  
 
Recent amendments to the Florida Rules of Juvenile Procedure have also indicated a shifting tide toward increased 
rights for children. In 2012, the Florida Supreme Court amended Fla. R. Juv. P. 8.255 to help increase the presence 
of children at dependency hearings.16 The amendment imposes an affirmative duty on a dependency judge to inquire 
why a child is not present for his or her hearing and to determine whether it is in the child’s best interest to proceed 
without him or her.17 The revisions arguably suggest continued movement toward attorney representation for 



children in dependency proceedings. 
 
Federal Requirements: Child Abuse Prevention and Treatment Act of 1975  
Florida, as a recipient of federal funds, is bound by the Child Abuse Prevention and Treatment Act of 1975 
(CAPTA), which requires every state to appoint a guardian ad litem to represent a child in dependency 
proceedings.18 The guardian ad litem may be an attorney or a court-appointed special advocate who has received 
appropriate training for the role.19 CAPTA does not define all the roles and duties of a guardian ad litem, but does 
require him or her to perform at least two functions: 1) “obtain first-hand, a clear understanding of the situation and 
needs of the child”; and 2) “make recommendations to the court concerning the best interests of the child.”20  
 
Thus, CAPTA leaves states with three options in dependency proceedings: 1) appoint an appropriately trained 
attorney to represent the child; or 2) appoint an appropriately trained [nonlawyer] special advocate21 to represent the 
child; or 3) both. In a state following the second option, the following issues emerge: 1) the nonlawyer is not bound 
by the same ethical considerations governing attorneys; 2) a nonlawyer advocate does not provide legal 
representation to the child and cannot accurately assess and elicit the needs of a child due to this limitation; 3) the 
term “represent” is a term of art in law that is traditionally found within the context of an attorney-client 
relationship;22 4) CAPTA does permit nonlawyers to make nonlegal representations concerning the best interests of 
the child to the court; 5) many of the issues that arise in dependency surrounding a child’s needs require an 
understanding of dependency law and the ability to provide legal advice and advocacy in order to properly represent 
the child23; and 6) there is a risk that the nonlawyer special advocate may inadvertently engage in the unauthorized 
practice of law in making these representations to the court. 
 
Florida’s Approach Under CAPTA 
To comply with CAPTA, Florida follows the second approach, i.e., the appointment of nonlawyer “special 
advocates” or volunteers to represent the best interests of a child in dependency proceedings. Florida mandates the 
appointment of a guardian ad litem, who represents the child’s best interests — not legal interests — at the “earliest 
possible time” in dependency proceedings.24 A guardian ad litem under Florida law includes: 
 
a certified guardian ad litem program, a duly certified volunteer, a staff attorney, contract attorney, or certified pro 
bono attorney working on behalf of a guardian ad litem or the program; staff members of a program office; a court-
appointed attorney; or a responsible adult who is appointed by the court to represent the best interests of a child in a 
proceeding as provided for by law, including, but not limited to, this chapter, who is a party to any judicial 
proceeding as a representative of the child, and who serves until discharged by the court.25  
 
Although the option of appointment of an attorney ad litem exists, the general practice in Florida is the use of a 
nonlawyer volunteer to act as a guardian ad litem.26 The statewide Guardian ad Litem Program, established by the 
Florida Legislature, is responsible for recruiting these nonlawyer volunteers.27 As of May 2010, the Guardian ad 
Litem Program represented approximately 22,800 children with approximately 7,900 certified volunteers.28 
 
The statewide Guardian ad Litem Program, established and funded by the Florida Legislature, previously appointed 
attorneys to represent the Guardian ad Litem Program and its agents.29 The guardian ad litem attorney did not 
counsel the child, and any advocacy that he or she did on behalf of the child was technically done on behalf of the 
program and the nonlawyer volunteer. As of July 2012, however, the Florida Guardian ad Litem Program changed 
its standards of operations (2012 operational changes). The most significant change is that the Guardian ad Litem 
Program attorneys no longer represent the program or the nonlawyer volunteer, but the legal concept of “best 
interests” and are referred to as the child’s best interest (CBI) attorney.30 Further, the program itself is now 
represented by a general counsel and not the CBI attorneys.  
 
The effectiveness of the 2012 operational changes remains to be determined. Arguably, it could cause more 
confusion in the courtroom as to the roles of the nonlawyer volunteer and the guardian ad litem attorney. It is also 
unparalleled in legal jurisprudence in which no legal precedent exists for attorney representation of a legal concept. 
Either way, the Guardian ad Litem Program members continue to exclusively represent the child’s best interests and 
not the actual child. The 2012 operational changes can also be seen as duplicative when attorneys for Children’s 
Legal Services presently represent the Department of Children and Families, an agency that claims to act in a parens 



patriae capacity for the state — i.e., in the best interest of the child — and pursue the goals of F.S. Ch. 39.31 So, 
there are now two attorneys in Florida courtrooms who act in the child’s best interests, but who do not actually 
represent the child. 
 
Guardian ad Litem Nonlawyer Volunteer vs. Attorney ad Litem 
Under Florida’s model, the guardian ad litem nonlawyer volunteer’s role is limited to representing the best interests 
of a child as a layperson. Florida jurisprudence has never provided a concise legal definition for the “best interests” 
standard.32 The Florida Guardian ad Litem Program considers the following factors in assessing best interests: 
“[P]hysical safety, emotional well-being, permanent placement in a stable and nurturing home environment that 
fosters the child’s healthy growth and development.”33 
 
In order to conduct a best interests analysis, the following tasks are set forth for a guardian ad litem volunteer. The 
volunteer:34 
 
1) Visits the child and keeps the child informed about the court proceedings; 
 
2) Gathers and assesses independent information on a consistent basis about the child in order to recommend a 
resolution that is in the child’s best interest; 
 
3) Reviews records; 
 
4) Interviews appropriate parties involved in the case, including the child; and 
 
5) Determines whether a permanent plan has been created for the child in accordance with federal and state laws and 
whether appropriate services are being provided to the child and family. 
 
On the other hand, an attorney ad litem “shall have the responsibilities provided by law,”35 including the 
responsibilities under the Florida Rules of Professional Conduct, such as competent representation, undivided 
loyalty, rules of confidentiality, and zealous advocacy. Unlike a guardian ad litem volunteer or, arguably, a guardian 
ad litem attorney pursuant to the 2012 operational changes, the attorney ad litem’s role is beyond that of an auditor 
of records in the dependency case as he or she serves as the official voice for the child. The attorney ad litem must 
maintain an attorney-client relationship, counsel the child-client, abide by the client’s decisions in the objectives of 
representation, and reasonably consult with the client as to the means by which they are pursued.36 However, this 
does not mean that a child’s attorney is permitted to follow a course of action that may cause harm for the child.37 
 
As ethical rules of conduct bind the attorney ad litem, he or she can act as a safeguard between the child and the 
state. A client-directed attorney is required by law to provide competent representation, owes a duty of allegiance to 
the child and no other party, and must adopt a firm position on motions and pleadings raised before the court. The 
guardian ad litem volunteer (or a guardian ad litem attorney) cannot provide legal counsel to a child, owes a duty to 
the Guardian ad Litem Program and not the child, and does not typically adopt a firm position on the issues. Instead, 
the Guardian ad Litem Program seeks judicial review of its best interests recommendations.  
 
Furthermore, the attorney ad litem’s representation is more encompassing. The guardian ad litem terminates 
involvement in a case as soon as the child reaches the age of majority.38 Under F.S. Ch. 39, the dependency court 
can extend jurisdiction over a child until he or she is 19 and, under the independent living benefits provision of the 
Florida Statutes, a former dependent youth is entitled to receive certain benefits, including the road-to-independence 
scholarship and transitional funds, until he or she is 23.39 The guardian ad litem is, thus, unable to 1) provide 
assistance to a child during a time when he or she needs it the most, such as in the immediate days, months, and 
years after aging out; or 2) assist in helping the child receive and maintain these benefits, which can have complex 
eligibility requirements.40 An attorney ad litem, however, typically stays on a youth’s case until he or she is 19 or 
older to assist him or her in a safe and healthy transition into adulthood. 
 
The guardian ad litem volunteer, who is usually not an attorney, despite the 2012 operational changes, is also at risk 
of being unable to perform the task he or she is statutorily charged with — ascertain a child’s best interests vis a vis 



conversations with the child — especially when resources are scarce or unavailable. This is because the child, who 
is often unfamiliar with the roles of players in the dependency system, may reveal certain confidences to a volunteer, 
not understanding that the volunteer does not represent the child. These confidences may later be disclosed in court. 
A child who opposes the disclosure will no doubt feel betrayed by the volunteer. The nonlawyer volunteer making 
such revelations may also inadvertently harm a child’s position in a pending delinquency action (crossover cases) in 
which the state and juvenile justice system are also a party to the proceedings. This could easily strain relations 
between the child and other parties in the dependency system and/or force the child to withdraw, thereby preventing 
the volunteer from determining the child’s best interests when other records or resources are unavailable.  
 
An attorney ad litem, on the other hand, is in a position to ascertain a child’s best interests, make recommendations 
to the court about the child’s best interests, and identify an irreconcilable difference between the child’s best 
interests and express wishes because 1) he or she has a clearly defined fiduciary relationship with the child; 2) is 
privy to the child’s confidences and can counsel accordingly; and 3) is required to provide competent representation, 
which necessarily entails a more comprehensive investigation and analysis of the case. 
 
Majority Approach Under CAPTA 
The first approach under CAPTA — the appointment of a guardian ad litem that is an attorney to represent the child 
in dependency proceedings — is used by most states. It is consistent with the principles behind CAPTA — to curtail 
instances of child abuse within the dependency system — and completely eliminates the risk of the guardian ad 
litem engaging in the unauthorized practice of law. Under CAPTA, a guardian ad litem who is an attorney is not 
limited to representing the child’s best interests, but also the child’s expressed wishes, i.e., a client-directed 
independent attorney. This is evidenced by the fact that he or she is an attorney bound by traditional, ethical, and 
professional obligations, including duties of loyalty and zealous advocacy, and is required to “represent the child”41 
and not just represent the legal concept of the “best interests of the child.” This approach in complying with CAPTA 
is further solidified as a best practice because states that interpret CAPTA to mandate client-directed attorneys for 
children instead of a nonlawyer special advocate who makes recommendations about the best interests of the child 
have been found to be in full compliance under the federal statute.42 
 
With the first approach, certain questions remain: 1) How can a client-directed attorney make recommendations 
about a child’s best interests to the court and comply with his or her ethical obligations to the child? 2) Is it 
economically sound to have a statewide attorney ad litem program? 
 
With respect to the first issue, it is important to examine the legislative remedies available in other states. For 
instance, Connecticut, one of two states that scored an A+ on First Star’s second and third reports, has set forth a 
statutory framework that tracks the first approach under CAPTA — appointment of an attorney as a guardian ad 
litem to represent the child. The statute provides, in relevant part: “A child shall be represented by counsel...who 
shall be appointed by the court to represent the child and to act as guardian ad litem for the child.”43 Connecticut 
General Statute §46b-129a (2) (2013) further delineates the duties of this guardian ad litem attorney: 
 
(C) The primary role of any counsel for the child shall be to advocate for the child in accordance with the Rules of 
Professional Conduct, except that if the child is incapable of expressing the child’s wishes to the child’s counsel 
because of age or other incapacity, the counsel for the child shall advocate for the best interests of the child. 
 
(D) If the court, based on evidence before it, or counsel for the child, determines that the child cannot adequately act 
in his or her own best interests and the child’s wishes, as determined by counsel, if followed, could lead to 
substantial physical, financial or other harm to the child unless protective action is taken, counsel may request and 
the court may order that a separate guardian ad litem be assigned for the child, in which case the court shall either 
appoint a guardian ad litem to serve on a voluntary basis or notify the office of Chief Public Defender who shall 
assign a separate guardian ad litem for the child….44 
 
The Connecticut interpretation of its requirements under CAPTA reveals two ways it addresses the potential conflict 
between the child’s best interests and the child’s expressed interest. First, it shows that a guardian ad litem attorney 
under CAPTA is not required to represent only the best interests of the child, but instead must adhere to a traditional 
attorney-client relationship. Second, it provides an outlet to handle the conflict between best interests and express 



wishes — a nonlawyer may be appointed to speak as to the child’s best interests. Considering that a best interests 
analysis can be made through available records and resources in a dependency case and does not require the same 
depth of legal inquiry as client-directed representation, it could be argued the Connecticut model not only allows for 
adequate representation of the child, but also safeguards a child’s interests and welfare.  
 
With respect to the second issue, emerging evidence supports the view that the appointment of an attorney ad litem 
in dependency proceedings can be cost-efficient, primarily because of the value of representation. The Foster 
Children’s Project of the Legal Aid Society of Palm Beach County, Inc., provides client-directed attorneys for 
children ages zero to 11 in dependency proceedings.45 The Chapin Hall Center for Children released a 2008 study on 
the project,46 and revealed that children with effective counsel in the program were moved to permanency at about 
twice the rate of unrepresented children in accordance with statutory timelines.47 This inevitably leads to decreased 
court costs and long-term state savings in foster care, as well as long-term benefits to the state of having healthier, 
well-adjusted adult members of society.48  
 
Constitutional Concerns 
Opponents of mandated client-directed attorneys argue that children do not have a constitutional right to counsel in 
dependency proceedings and that current procedural safeguards under Florida law effectively protect children. The 
U.S. Supreme Court has previously held that children in delinquency proceedings have a constitutional right to 
counsel, but this finding has not yet been extended to dependency proceedings.49 Nevertheless, several courts across 
the country have recognized that children have a fundamental liberty interest at stake in dependency proceedings, 
thus, warranting the appointment of counsel.50 For example, the Northern District of Georgia held that “a child’s 
liberty interests continue to be at stake even after the child is placed in state custody, at which point a special 
relationship is created that gives rise to rights to reasonably safe living conditions and services necessary to ensure 
protection from physical, psychological, and emotional harm.”51 In the Matter of the Dependency of MSR, 271 P.3d 
324 (Wash. 2012), the Washington Supreme Court held that a child’s liberty interest in dependency is as great as a 
parent’s.52 
 
Employing the three-part test from Mathews v. Eldridge, 424 U.S. 319 (1976), to determine whether children in 
dependency proceedings have due process rights, the Washington Supreme Court considered the private parties’ 
interests at stake, the government’s interest, and the risk that the procedures will lead to erroneous decisions.53 The 
first test relates to the interests at stake for children in the dependency system.54 Children are dependent on others 
for basic needs and are at risk of not only losing the parent-child relationship, but relationships with other relatives.55 
The child also faces a loss of physical liberty because he or she is removed from the parental home and/or may 
become a foster child forced to move from one foster home to another.56 The child often has no control over these 
changes, and the continued loss of home, schools, and friends may cause the child significant harm.57 The child also 
has an interest in not being returned to an abusive home and for these numerous reasons, the child’s liberty interest 
in a dependency proceeding was found to be as great as that of a parent’s.58  
 
Considering the state’s interest, the court noted that the state has a compelling interest in the welfare of the child, as 
well as in “an accurate and just decision” in dependency proceedings.59  
 
The final part of the analysis evaluates whether mandating client-directed representation will reduce the likelihood 
of erroneous proceedings or results in dependency proceedings. In Washington, the court first found that children do 
have a constitutionally protected fundamental liberty interest at stake in dependency proceedings. However, it held 
that the due process implications of this interest were met by the existing statutory scheme that permitted trial judges 
to appoint attorneys for children at their discretion. 60  
 
Although Washington and Florida laws are similar, some differences exist. Therefore, it is necessary to consider 
whether the due process rights of the children in Florida’s dependency system are being protected. For instance, 
Florida courts have the discretion to appoint an attorney ad litem, if necessary, at any point in the proceedings, 
similar to Washington.61 However, Florida has no procedure whereby a child of any age is informed that he or she is 
entitled to counsel or is provided a venue to request one.62 Presently, Florida mandates the appointment of counsel in 
dependency proceedings only when a child opposes placement in a mental health residential treatment center.63  
 



The Department of Children and Families and the Guardian ad Litem Program require or recommend the 
appointment of independent counsel as part of their administrative rules or operating procedures in various other 
cases; however, note that these are not statutory or court-ordered requirements.64 For instance, when a child who 
objects to psychotropic medication has unmet civil needs (i.e., immigration, probate), or when the Guardian ad 
Litem Program has a conflict (for instance, the best interests of siblings may diverge), the situation may require 
appointment of counsel.65  
 
However, if recent tragic cases of child neglect and death are examples, it could be argued that Florida’s 
discretionary statutory scheme to appoint client-directed counsel does not effectively reduce the risk of erroneous 
proceedings or results. Simply put, judges often do not receive enough information to determine whether the child 
“needs” his or her own attorney. If judges are unable to make this call in even the most egregious cases, such as 
those in which warning signs abound yet no attorney is appointed, then it is difficult to imagine that a child’s 
procedural safeguards will be protected — much less his or her physical safety — with Florida’s discretionary 
approach. Mandating client-directed attorneys may not only reduce instances of foster children following the 
traumatic track of neglected or deceased children, but may also facilitate and expedite the resolution of disputes, 
minimize contentiousness, and effectuate court orders.66 This one-step solution may go a long way toward fixing 
Florida’s broken dependency system as well as protecting the fundamental liberty interests of children in 
dependency. 
 
Conclusion 
Florida’s current dependency program requires additional work to ensure children’s rights are protected. One 
potential option would be to fall in line with current trends and promulgate legislative and procedural amendments 
and policy changes within the Florida dependency system to require client-directed attorneys in all dependency 
cases, with an option to appoint a guardian ad litem nonlawyer volunteer if there is a conflict. This approach could 
serve to protect the constitutional rights of children in dependency, protect the rights and interests of children under 
F.S. Ch. 39, be consistent with Florida’s obligations under CAPTA, and address public concerns about the child 
welfare system. At the very least, some type of action plan, based on a careful review and analysis of the current 
system and outcomes compared to other states’ systems and outcomes, should be implemented to protect Florida’s 
most precious resource — our children. 
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