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Considering Childhood Trauma in the Juvenile Justice System:
Guidance for Attorneys and Judges

by Rende VandenWallBake

T he juvenile justice and family court system has theoverarching goal of obtaining treatment and rehabilitative

services for the children and families that enter the courthouse

doors.1 Often the cases in these two systems overlap and parents

that are the subject of a neglect or abuse case also have a child

with a status offense or public offense case.2

Recognizing that childhood trauma
may be at the heart of the status of-
fense or public offense is essential to
ensuring that the child receives proper
treatment and to prevent recidivism.

Legal experts, mental health pro-
fessionals, and child welfare special-
ists have called for the court system to
engage in a trauma-focused approach.
In a trauma-focused court, all players
are educated on the effects of trauma
and view the child's behavior and the
case itself through this lens.'

The Prevalence of Trauma in
the Juvenile Justice System
Many youth who encounter the juve-
nile justice system have experienced
or witnessed domestic violence, abuse,
or neglect. A nationwide study found
that 70 percent of children placed in a
residential facility because of a status
offense or public offense have expe-
rienced trauma.4 Another study found
that the rates of Post-traumatic Stress
Disorder (PTSD) in children who are
involved in the juvenile-justice sys-
tem are about the same as for soldiers
returning from deployment in Iraq.'

Girls are much more likely to have
experienced trauma and are more like-
ly to be placed in residential care for
a status or public offense than boys.6

Children who have undergone trauma
are profoundly affected and their
experience has serious implications
for their case in the juvenile justice
system. For some youth, the juvenile
justice experience may itself be

retraumatizing, eliciting feelings of
loss of control, and triggering memo-
ries and reactions of prior trauma.7

Thus, there is a need for the court to be
sensitive and responsive to a youth's
history of trauma.8

Considerations for the
Child's Attorney
The natural place to begin a trauma-
focused approach is with the child's
attorney, who has the most information
about the child and is in a position
of trust and influence with the child
throughout their case. Juvenile
defense attorneys9 have an ethical
responsibility to assess their client's
mental health needs10 but also to
represent the express interests of their
client, which can be an empowering
and cathartic experience for the
child.

12

Diversion from the Court System
There is a myth that a child and family
can only receive mental health services
and treatment if they are involved
in the court system. Not only is that
not true, but involvement in the court
system can cause a child and family
more problems as they must miss work
and school for court hearings and face
possible loss of custody and
institutionalization.

Research and experience have
taught us that children with mental
health needs belong in the community
receiving evidence-based treatment,
not the court system.13Attorneys who

identify that their client has a men-
tal health need or have a history of
trauma should vigorously advocate for
the case to be diverted,14 informally
adjusted,15 or otherwise resolved in
a way that does not expose the child
to the potential for future incarcera-
tion and penalties. Attorneys should
use the Court Designated Workers in
their court as well as programs such
as Reclaiming Futures16 or the Restor-
ative Justice Program.17 Any diversion
plan should be crafted with the input
of the child, their family, and service
providers and use positive incentives
for compliance. A plan will not be suc-
cessful if the child and family is not
invested in it. 8

Competence and Capacity
If the attorney is unsuccessful in get-
ting a delinquency or status offense
case diverted or informally adjusted,
the client's competence and capacity
to continue through the justice system
should be seriously examined. Chil-
dren who have experienced domestic
violence are affected on a physical and
psychological level. Chronic abuse can
affect the brain's synapses and neuro-
nal pathways.

Abuse during the crucial period of
the child's brain development has been
linked to difficulties in school, peer
relationships, impulse control, and an-
ger management.9 Children who have
experienced physical abuse are also
at risk for Traumatic Brain Injury." A
child that may appear to be unruly or
even violent may actually be incapable
of conforming his/her conduct, and21

therefore, may not have had the capac-
ity to commit the offense.22

The court, as well as the child's
attorney23 has the obligation to deter-
mine if a child is competent to stand
trial.24 While one might think that all
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children are incompetent to some de-
gree, and when compared to adults,
this may be so; however, for a child to
benefit from the court experience and
any treatment that may result, they
must understand what is happening
and why. In fact, for a child who has
experienced loss and instability, not
understanding the court process may
cause the child to feel helpless and out
of control, causing further trauma.

Competency involves the ability
for the child to understand the legal
proceedings, the role of their attorney,
judge, and prosecutor, and the conse-
quences they face in the justice sys-
tem.2" For example, a child who has a
long history of social workers and ser-
vice providers in their life may think
that their attorney is one of these and
is required to tell their parents or the
judge what they have told them; when
in reality the opposite is true.

A child with a history of trauma at
the hands of an authority figure may
not be able to "open up" or trust their
attorney, which is crucial for their abil-
ity to aide in their defense.26 If a child
cannot withstand the stress of court
proceedings, pretrial detention, or be-
have appropriately in court, they may
be incompetent?7 If the child is incom-
petent, their case should be dismissed
until such time that the child becomes
competent. The court may also amend
the petition to a dependency action if
the child is in need of services during
that time.28

Criminal Responsibility
Research demonstrates that children
who have experienced trauma mature
at a slower rate than their counter-
parts.29 This means that children who
have experienced trauma may be more
impulsive, more susceptible to peer
pressure, and less able to appreciate
the consequences of their actions than
children of like age. U.S. Supreme
Court precedent states that children
are categorically less culpable because
of these characteristics." Since these
characteristics may be more pro-
nounced in children who have expe-
rienced trauma, the child's attorney

should determine whether to litigate
issues of a waiver of Miranda rights,31

consent to search, and defenses-par-
ticularly self-defense-through a trau-
ma-focused lens.3 2 Even if the child
desires to plead guilty to an offense,
the attorney must be careful to ensure
that he or she is not unduly suscep-
tible from pressure from parents, the
court, or even the attorney. The child
must truly understand what a guilty
plea means and what consequences it
entails.33

for the health and safety of the child.
There are many resources available to
the court if it is concerned about the
safety of the home. The court can order
home monitoring and can order the
parent to participate in treatment, such
as family therapy, parenting classes,
and support groups.35

A court that fosters the participa-
tion of parents and other family mem-
bers in the case and treatment ensures
that the child has role models and sup-
port in their lives and fosters an

A trauma-focused court does not restrict contact with a parent or

remove the child from the parent unless it is imperative for the
health and safety of the child.

Considerations for the Court
Our juvenile justice system allows
for the court to treat each case and
each child according to their unique
circumstances and needs. The court is
tasked with striking a delicate balance
between the child's best interest and
protecting the community.

These interests converge when a
child is given tailored treatment to ad-
dress the heart of the child's behavior
and stem the risk of reoffending. A
trauma-focused court creates a sensi-
tive environment through the language
that the court uses, how the court ad-
dresses a parent, and its pre-and post-
adjudication orders so that there is no
further trauma to the child and to en-
sure that the child receives appropriate
treatment.

Treatment of the Family
A child in the juvenile justice system
may have a parent that has a history
of violence towards the child or other
family members in the household.
The parent might also be a survivor
of violence themselves and may have
untreated mental health needs. While
the instinct may be to cut off the par-
ent from the child, research shows that
engaging the parent and family is vital
to the child's success.3 4 A trauma-
focused court does not restrict contact
with a parent or remove the child
from the parent unless it is imperative

environment of support and respect.

Use of Secure Detention
Federal law strongly opposes the
incarceration of children for a status
offense.3 6 Kentucky law has many
procedures and mechanisms that limit
the incarceration of status offenders,
but courts have great latitude to punish
a child for violating a court order by
placing them in secure detention.3 7 In
addition, the court can place a child
in secure detention for 45-90 days at
disposition for a public offense.38 For
a child with a history of trauma and
abuse, being placed in a locked secure
placement can be retraumatizing.

Children who suffer from Post-
traumatic Stress Disorder have dif-
ficulty responding appropriately to
authority figures and strict rules, as is
required in secure placements. This
can lead to incidences of restraint
and isolation, which can cause more
psychological harm and a downward
spiral.39 Even short periods of incar-
ceration interrupt vital therapeutic
and educational services. Thus, while
courts should be hesitant to incarcerate
any status offender, a trauma-focused
court would place even more emphasis
on the use of alternatives such as com-
munity service, home detention, and
graduated sanctions.
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Disposition Considerations
and Alternatives
At disposition, the Kentucky Unified
Juvenile Code requires the court con-
sider appropriate treatment options
given the specific needs of the child.4"
It is statutorily preferred that the treat-
ment can be given in the community
rather than in a residential facility. Re-
moval of the child from his/her family
should only be considered after all oth-
er alternatives have been exhausted.41

All of the players in a trauma-focused
juvenile justice system-defense attor-
ney, probation officer, judge-focus on
dispositional options that are tailored
for children with a history of trauma.
This includes evidence-based practices
and trauma-focused therapy, family
counseling, mentoring, and special
education services.42

A behavior modification approach
will be unsuccessful if trauma-focused
treatment is not also part of the solu-
tion. For example, dispositional orders
that simply require a child to go to
school attempt to modify the child's
behavior through reward and punish-
ment. Such an approach may be un-
successful because there is no inquiry
or remedy for why the child is not go-
ing to school.

Perhaps the child does not want
to go to school because it is near an
abuser's home. They may be bullied
at school. They may be afraid to leave
the side of their parent, who was the
victim of abuse. A court order forcing
them to attend may cause more trauma
for the child and ignore the underlying
issue. It may be difficult to root out
the cause of the child's behavior, but
with help from professionals and some
patience, a tailored resolution can be
reached.

The juvenile code requires the
court to make specific findings about
treatment. Thus, the juvenile or fam-
ily court judge is in the best position
to ensure that the disposition fits the
child's needs by enforcing the dispo-
sitional plan through court orders. Just
as incarceration can retraumatize a
child, so too can placement in a resi-
dential facility.

The court can ensure that the child
is receiving appropriate treatment,
such as trauma-focused care, by or-
dering treatment, rather than commit-
ment. Even if commitment is ordered,
the court has the authority to terminate
commitment if the child is not receiv-
ing appropriate therapeutic services.43

Conclusion
Children are exceedingly resilient
and capable of reform. Their chances
of success are greatly increased with
positive adult influences and when
they are invested in the plans for their
future and the future of their family.44

By incorporating a trauma-informed
approach, the juvenile justice system
ensures that children who have ex-
perienced trauma are empowered to
heal, avoid retraumatization and the
over-criminalization of this popula-
tion, while also serving the needs and
interests of the community.
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RESEARCH IN BRIEF

Calculating the Risk: Child Sexual Assault

A ffluent girls living in two-parenthomes are much less likely to be
sexually assaulted than other female
youth, according to a new study from
the University of Iowa. The research
revealed that when family income
reaches 400 percent of the poverty
threshold or around $92,000 for a
four-person household, the risk of
sexual assault declines by more than
half.

The study conducted by UI
School of Social Work professor
Amy Butler examined sexual assault
in more than 1,000 girls aged 17 and
younger, across all income levels.
It relied on data obtained from the
ongoing Panel Study of Income Dy-
namics-a national survey of families
begun in 1968 and directed by Univer-
sity of Michigan faculty.

Unlike other analyses that exam-
ine data gathered after a sexual assault
has occurred, Butler's study looked at
risk factors related to behavior, family
history, and parental income that were
measured before an assault, giving the
work potentially predictive value.

Published in the International
Journal of Child Abuse & Neglect, the
study showed that the risk of sexual
assault for girls between the ages of
four and 17 declined from 12.3 to 5.6
percent once income reached 400 per-
cent or more of the poverty threshold.

Her analysis also confirmed previ-
ous research that showed girls whose
mothers had at least a high-school ed-
ucation and whose biological parents
were both present from birth to age
one had a lower risk of sexual assault.

Nationwide, one in 10 girls is
sexually assaulted, according to But-
ler's study. This compares to one in
five girls who are victims of sexual
abuse-a term often encompassing
a broader range of inappropriate be-
havior that can include voyeurism or
verbal pressure for sex-as reported
by the advocacy organization, the Na-
tional Center for Victims of Crime.

While reasons behind a decreased
risk of sexual assault for young fe-
males in economically comfortable,
two-parent households are not yet
known, Butler notes there may be sev-
eral possible explanations.

For example, factors that might
enable some parents to achieve higher
socioeconomic status-e.g. having
children later in life-could be tied to
personal characteristics like enhanced
maturity levels that are then passed
down to their children. Education ap-
pears to play a role as well.

"It is possible that educated, two-
parent families can better afford to
raise their children in safe neighbor-
hoods, send them to safe schools, and
ensure that their activities are well su-
pervised, thereby decreasing their risk
for sexual assault," Butler writes.

"Alternatively, the personal char-
acteristics that may enable some
parents to achieve higher socio-
economic status may be transmitted
to the daughter through heredity and
parental modeling, thereby reducing
her risk."

Butler's research helps establish
that many risk factors identified in
retrospective studies (those conducted

after the fact) are accurate predictors
of whether a girl will experience child-
hood sexual assault.

Her analysis found girls with ex-
tremely low math and reading scores,
and those referred to special education
programs were more likely than their
peers to experience an assault. It also
confirmed that girls who were shy,
withdrawn, had impulsive tendencies
or expressed feelings of worthlessness
were more prone to sexual assault.

The study further outlined that
many mental health disorders found in
victims and survivors of assault appear
to be a result of their experience with
rape. Butler is conducting further anal-
ysis to research this link and others.
She hopes her study will open doors
for more young women to discuss
sexual assault, and encourage them to
find support and assistance.

Although the research focuses on
risk factors in girls, Butler notes that
victims are never to blame. "Perpetra-
tors hone their skills to entrap girls. No
one enters a situation expecting to be
sexually assaulted," says Butler.
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EXPERT EXCHANGE

Using Narratives and Narrative Event Practices in Interviews with Children
Developed by Julie Kenniston, M.S. W, L.S. W

t is not new to use narrative-inviting
questions in interviews with chil-

dren. Research shows children give
more information and more accurate
information when asked free recall
questions. The focus has shifted from
merely asking lots of narrative ques-
tions to planning for and using a nar-
rative event practice.

The National Institute for Child
Health and Human Development
(NICHD) interviewing protocol sug-
gests adding a narrative event practice
(training episodic memory) in the
early stages of the interview on a neu-
tral topic.

Here is a sample narrative event
practice between an interviewer (I)
and child (C).

I: "Tell me all about your morning
from the time you woke up until you
left your house."

C: "My alarm went off but I rolled
over. My mom yelled, 'get up now!'

and I got up and went to the bathroom.
Then I got dressed and ate breakfast.
Got my stuff for school and left for the
bus."

I: "I heard you say that you got
dressed. Tell me all about getting
dressed."

C: "I had to put on my school uni-
form. So I grabbed my shirt off the
floor and put on my pants. They are
the khaki ones. My blue ones were too
dirty. I didn't have any socks so I went
into my dad's drawer and took a pair
of his. I put on my shoes by the front
door."

I: "Tell me all about your shoes."

C: "We can wear any kind of shoes
we want as long as they are black. I
have black sneakers. I think my mom
is gonna have to buy me new ones be-
cause my feet are getting big."

This is an example of asking an event
narrative question (the morning rou-
tine) with narrative follow-up ques-
tions. Inviting narratives in this way
early in the interview has many
purposes:
" The interviewer engages the child.

" The interviewer shows that she is a
listener and is paying attention.

" The interviewer gets a baseline of
the child's ability and willingness
to communicate.

" The interviewer explains and prac-
tices with the child the way that
information will be shared.

" The interviewer shows interest and
doesn't interrupt.
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